6560- 50-P
ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR PART 50. 9(b)
[FRL- ]
Stay of Authority Under 40 CFR 50.9(b)
Rel ated to Applicability of 1-Hour Ozone Standard

AGENCY: Envi ronnment al Protection Agency (EPA).
ACTI ON: Noti ce of Proposed Rul emaki ng (NPRM .
SUMVARY: The EPA is proposing to stay its authority
under the second sentence of 40 CFR section 50.9(b) to
determ ne that an area has attained the 1-hour standard
(“Proposed Stay”) and that the 1-hour standard no | onger
appl i es. The EPA proposes that the stay shall be
effective until such time as EPA takes final action in a
subsequent rul emaki ng addressi ng whet her the second
sentence of 40 CFR section 50.9(b) should be nodified in

l'ight of the Supreme Court’s decision in Witman v.

Anmerican Trucking Ass’'ns, Inc., 531 U. S. 457 (2001),

remandi ng EPA’s strategy for the inplenentation of the 8-
hour ozone NAAQS to EPA for further consideration. 1In

t he subsequent rul emaking reconsi dering the second
sentence of 40 CFR section 50.9(b), EPA will consider and

address any comments concerning (a) which, if any,



i npl enmentation activities for an 8-hour ozone standard,

i ncl udi ng designations and classifications, would need to
occur before EPA woul d determ ne that the 1-hour ozone
standard no | onger applies to an area, and (b) the effect
of revising the ozone NAAQS on the existing 1-hour ozone
desi gnati ons.

DATES: To be considered, conmments nust be received on or
before [insert date 30 days from date of publication].
ADDRESSES: Comments should be submtted (in duplicate,
if possible) to the EPA Docket Center (6102T), Attention:
Docket Nunmber OAR-2002-0067, U.S. Environnenta
Protection Agency, EPA West (Air Docket), 1200

Pennsyl vani a Avenue, N.W, Room B108, Washi ngton, DC
20460, tel ephone (202) 566-1742, fax (202) 566-1741,
between 8:30 a.m and 4:30 p.m, Monday through Friday,
excluding | egal holidays. To mail comrents through
Federal Express, UPS or other courier services, the
mai | i ng address is: EPA Docket Center (Air Docket, U S.
Envi ronment al Protection Agency, 1301 Constitution
Avenue, N.W, Room B108, Mail Code: 6102T, Washi ngton,
DC 20004. A reasonable fee may be charged for copying.
Comments and data may al so be submtted el ectronically by

following the instructions under SUPPLEMENTARY



| NFORMATI ON of this docunent. No confidential business
information should be submtted through e-mail.

FOR FURTHER | NFORMATI ON CONTACT: Questions concerning

t hi s NPRM shoul d be addressed to Annie Ni kbakht, Office
of Air Quality Planning and Standards, Air Quality
Strategi es and Standards Division, Ozone Policy and
Strategies Goup, M>C539-02, Research Triangle Park, NC
27711, telephone (919) 541-5246.

SUPPLEMENTARY | NFORMATI ON:  El ectronic Availability - The
official record for this proposed rule, as well as the
public version, has been established under Docket Number
OAR- 2002- 0067. Submt comrents by e-mail to address:

WWV. epa. gov/ rpas.
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A. The Revi sed 8-Hour Ozone NAAQS
On July 18, 1997, the EPA pronul gated a revised 8-
hour National Ambient Air Quality Standard (NAAQS) for
ozone. The rule was chall enged by a nunber of industry

groups and States in the Court of Appeals for the



District of Colunbia Circuit (D.C. Circuit). The Court
granted many aspects of those chall enges and remanded

t he 8-hour ozone NAAQS to EPA. Anerican Trucking Ass’ns,

Inc. v. EPA, 175 F.3d 1027 (D.C. Cir. 1999) (“ATA").

Wth respect to EPA's authority to inplenent the revised
8- hour ozone standard, the Court held that the statute
was clear on its face that the provisions of “subpart 2"
applied and then held that under the ternms of the
statute, the 8-hour standard “cannot be enforced.”! 1d.
at 1048-1050, 1057. The Court al so remanded the standard
to EPA on the ground that, under EPA' s interpretation of
its authority to pronul gate the NAAQS, the CAA provided
an unconstitutional delegation of authority to EPA. |d.
at 1034-1040. Finally, the Court held that EPA had
failed to consider whether ground-level ozone had sone

beneficial effects, in particular, whether ground-|evel

1

Part D of title I of the Clean Air Act (CAA) contains a
nunber of subparts concerning inmplenmentation of the
NAAQS. Subpart 1 applies for purposes of inplenenting
all new or revised NAAQS. Subparts 2-5, each apply to one
or nore specific NAAQS. At the tinme EPA promul gated the
8- hour ozone NAAQS, EPA indicated that it believed
subpart 1 was the only subpart that would apply for

pur poses of inplenenting the revised 8-hour NAAQS and
stated that subpart 2, which specifically addresses
ozone, applied only for purposes of inmplenenting the 1-
hour ozone standard.



ozone acted as a shield fromthe harnful effects of
ultraviolet radiation. [|d. at 1051-1053. The D.C.
Circuit largely denied EPA s request for rehearing, but
did modify its decision to say that the 8-hour NAAQS
could be enforced, but only in conformty with certain
ozone-specific provisions (subpart 2) enacted in 1990.
ATA 11, 195 F.3d 4 (D.C. Cir. 1999).

The EPA requested review by the Suprenme Court of two
aspects of the D.C. Circuit’s decision — the del egation
and inplenentation issues. The Court agreed to consider
t he case and on February 27, 2000, rejected the D.C
Circuit’s holding that EPA's interpretation of the CAA
resulted in an unconstitutional del egation of authority.

VWhitman v. Anerican Trucking Ass'ns, Inc., 531 U S. 457,

472-476 (2001) (Wiitman). \While disagreeing with the
Court of Appeals that the CAA was clear on its face that
subpart 2 applied for purposes of inplenmenting the

revi sed ozone standard, the Court found unreasonable
EPA' s assertion that subpart 2 was inapplicable for

i mpl enentation of the 8-hour ozone NAAQS. The Court
remanded the inplenentation strategy to EPA for further
consideration. _ld. at 481-486.

B. EPA’' s Revocati on Rul es



Si mul taneous with its pronul gation of the 8-hour
ozone NAAQS on July 18, 1997, EPA pronmul gated a final
rul e governing the continued applicability of the
exi sting 1-hour ozone NAAQS. 40 CFR section 50.9(b).

The rel evant | anguage in 40 CFR section 50.9(b) provides:
“The 1-hour standards set forth in this section will no

| onger apply to an area once EPA determ nes that the area
has air quality nmeeting the 1-hour standard. Area

desi gnations are codified in 40 CFR part 81.” |In part,
EPA based this approach on its interpretation that the
provi sions of subpart 2 of part D of title I of the CAA
applied as a matter of law for purposes of inplenenting

t he 1-hour ozone NAAQS, but that they would not apply for
pur poses of inplenenting the revised ozone standard.

Thus, EPA believed it made sense to delay revocation of
the 1-hour standard until such tinme as the provisions of
subpart 2 would no | onger apply and, at that tinme, revoke
t he 1-hour standard. Thus, once an area attained the 1-
hour standard and EPA determ ned the 1-hour standard no

| onger applied to that area, the provisions of subpart 2
woul d al so no | onger apply.

On June 5, 1998, EPA issued a final rule determ ning

t hat over 2,000 counties had attained the 1-hour ozone



standard and that, therefore, the 1-hour standard and the
associ at ed designation for that standard no | onger
applied to those areas. See “ldentification of Ozone
Areas Attaining the 1-Hour Standard to Wiich the 1-Hour
Standard is No Longer Applicable,” (63 FR 31,014, June 5,
1998) (“Revocation Rule”). Subsequently, on August 3,
1998, Environmental Defense and the Natural Resources

Def ense Council (collectively “Environnental Defense”)

filed a petition for review challenging that rule.

Envi ronnmental Defense v. EPA (No. 98-1363, D.C. Cir).

On June 9, 1999, EPA issued a final rule determ ning
that the 1-hour ozone standard no | onger applied in an
addi tional ten areas. Appal achian Mountain Club filed a
petition for review chall enging that action August 9,

1999. Appal achian Muntain Club v. EPA, No. 99-1880 (1st

Cir.).

Because of the doubt cast on the 8-hour standard and
EPA's authority to enforce it by the D.C. Circuit in the
ATA case, on July 20, 2000, EPA issued a final rule
resci nding the Revocation Rules, (65 FR 45182, July 20,

2000) (Rescission Rule).? Thus, EPA reinstated the 1-hour
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In addition to the two Revocati on Rules that were
chal | enged, EPA issued a third Revocation Rule on July

7



ozone NAAQS for all of the counties for which EPA
previously determ ned that the 1-hour ozone NAAQS no
| onger applied. As part of the Rescission Rule, EPA
nodi fi ed the second sentence in 40 CFR section 50.9(b) to
provide: “In addition, after the 8-hour standard has
become fully enforceable under part D of title |I of the
CAA and subject to no further |egal challenge, the 1-hour
standards set forth in this section will no | onger apply
to an area once EPA determ nes that the area has air
quality neeting the 1-hour standard. Area designations
and classifications with respect to the 1-hour standards
are codified in 40 CFR part 81.~
C. Revocation Rule Litigation

The parties in both the Environmental Defense and
t he Appal achian Mountain Club cases deternined to stay
the litigation based on EPA's Rescission Rule and the
continued litigation regarding the 8-hour ozone NAAQS and
EPA's authority to inplenment that standard. Foll ow ng
t he Suprene Court’s decision in the Witman case, the
parties negotiated a Settlenment Agreenent that provided
for EPA to issue this proposal to stay its authority

under 40 CFR 50.9(b) while EPA considers whether to

22, 1998 that was not chall enged, (63 FR 39432).
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nodi fy the | anguage in 40 CFR 50.9(b) regarding the
process and basis for revoking the 1-hour ozone standard.
See 67 FR 48896 (July 26, 2002). Environnental Defense
and Appal achi an Mountain Club have agreed to dism ss
their cases if EPA issues a final rule staying the
revocati on provision in 40 CFR 50.9(b) until such tinme as
EPA considers in a subsequent rul emaki ng whet her that
provi sion should be nodified and, in the final stay,
conmmts to consider and address in the subsequent
rul emaki ng any conments concerning (a) which, if any,
i npl ementation activities for a revised ozone standard
(including but not limted to designation and
classification of areas) would need to occur before EPA
woul d determ ne that the 1-hour ozone standard no | onger
applied to an area, and (b) the effect of revising the
ozone NAAQS on existing designations for the pollutant
ozone.
1. SUMMARY OF TODAY' S ACTI ON

The EPA is proposing to stay its authority under the
second sentence of 40 CFR section 50.9(b) to determ ne
that an area has attained the 1-hour standard and that
the 1-hour standard no | onger applies. The EPA proposes

that the stay shall be effective until such tine as EPA



takes final agency action in a subsequent rul emaking

addr essi ng whet her the second sentence of 40 CFR section
50.9(b) should be nodified in |ight of the Supreme
Court’s decision in Witmn regardi ng inplenmentation of

t he 8-hour NAAQS. In developing a revised 8-hour

i npl ementation strategy consistent with the Suprene
Court’s decision, EPA will consider and address any
comments concerning (a) which, if any, inplenmentation
activities for an 8-hour ozone standard, including

desi gnati ons and cl assifications, would need to occur

bef ore EPA woul d determ ne that the 1-hour ozone standard
no | onger applied to an area, and (b) the effect of
revising the ozone NAAQS on existing designations for the
pol | ut ant ozone.

The EPA plans to consider the timeframe and basis
for revoking the 1-hour standard in the inplenentation
rul emaking that it plans to issue in response to the
Suprene Court’s remand. The EPA believes that it is
appropriate to reconsider this issue because, at the tine
EPA promul gated section 50.9(b), EPA anticipated that
subpart 2 would not apply for purposes of inplenenting
the revised ozone standard. It makes sense, in |ight of

the many issues that are now bei ng consi dered regarding
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i npl ement ati on of the 8-hour standard, including the
applicability of subpart 2 for purposes of inplenenting
t hat standard, for EPA to consider sinultaneously the
nost effective nmeans to transition frominplenmentati on of
the 1-hour standard to inplenmentation of the revised 8-
hour ozone NAAGQS.
[11. STATUTORY AND EXECUTI VE ORDER REVI EW5
A. Executive Order 12866: Regulatory Pl anning and
Revi ew

Under Executive Order 12866 (58 FR 51735,
Cct ober 4, 1993), the EPA nust determ ne whether the
regul atory action is "significant” and therefore subject
to review by the OMB and the requirenents of the
Executive Order. The Executive Order defines a
"significant regulatory action" as one that is likely to
result in a rule that may:

(1) Have an annual effect on the econony of
$100 million or nmore or adversely affect in a materi al
way the econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or
safety, or State, local, or tribal governnents or
communi ti es;

(2) <create a serious inconsistency or otherw se

11



interfere with an action taken or planned by another
agency;

(3) materially alter the budgetary inpact of
entitlenment, grants, user fees, or |oan prograns or the
ri ghts and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out
of |l egal mandates, the President's priorities, or the
principles set forth in the Executive Order

Pursuant to the terns of Executive Order 12866, it
has been determ ned that this action is not a
“significant regulatory action” and was not submtted to
OVMB for review.

B. Paperwork Reduction Act

Thi s proposed rule does not contain any information
col l ection requirenents which require OVMB approval under
t he Paperwork Reduction Act (44 U S.C. 3501 et seq.).

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency to prepare a
regulatory flexibility analysis of any rule subject to
noti ce-and-coment rul enmaki ng requirenments under the
Adm nistrative Procedure Act or any other statute unl ess
the agency certifies that the rule will not have a

significant econom c inpact on a substantial nunber of

12



small entities. Small entities include small businesses,
smal | organi zations, and small governnent al
jurisdictions.

For purposes of assessing the inpacts of today’'s
proposed rule on small entities, small entity is defined
as: (1) a small business as defined in the Small Business
Adm ni stration’s (SBA) regul ations at 13 CFR 12.201; (2)
a small governnental jurisdiction that is a governnment of
a city, county, town, school district or special district
with a popul ation of |ess than 50,000; and (3) a small
organi zation that is any not-for-profit enterprise which
is independently owned and operated and is not dom nant
inits field.

After considering the econom c inpacts of today’s
proposed rule on small entities, | certify that this
action will not have a significant econom c inpact on a
substanti al nunber of small entities.

This action will not inpose any requirenents on
smal | entities. This action proposes to stay EPA' s
authority under the second sentence of 40 CFR section
50.9(b) to determ ne that an area has attai ned the 1-hour
standard and that the 1-hour standard no | onger applies.

It does not establish requirenments applicable to smal

13



entities.
D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for
Federal agencies to assess the effects of their
regul atory actions on State, |ocal, and Tri bal
governnments, and the private sector. Under section 202
of UMRA, EPA generally nmust prepare a witten statenent,
including a cost-benefit analysis, for proposed and fi nal
rules with “Federal mandates” that may result in
expenditures by State, local, and Tribal governnents, in
t he aggregate, or by the private sector, of $100 mllion
or nore in any one year. Before pronulgating an EPA rule
for which a witten statenent is needed, section 205 of
UVRA generally requires EPA to identify and consider a
reasonabl e nunber of regulatory alternatives and adopt
the | east costly, npbst cost-effective or |east burdensome
alternative that achieves the objectives of the rule.
The provisions of section 205 do not apply when they are
i nconsi stent with applicable | aws. Moreover, section 205
all ows EPA to adopt an alternative other than the | east
costly, nost cost-effective or |east burdensone

alternative if the Adm nistrator publishes with the final

14



rul e an explanation why that alternative was not adopted.
Bef ore EPA establishes any regulatory requirenments that
may significantly or uniquely affect small governnents,

i ncluding Tribal governnents, it nust have devel oped
under section 203 of UMRA a snmll governnent agency plan.
The plan nust provide for notifying potentially affected
smal | governnents, enabling officials of affected snall
governments to have meaningful and tinely input in the
devel opnent of EPA regul atory proposals with significant
Federal intergovernnental mandates, and inform ng,
educating, and advising small governnents on conpliance
with the regulatory requirenents.

Thi s proposed action al so does not inpose any
addi ti onal enforceable duty, contain any unfunded
mandat e, or inpose any significant or unique inpact on
smal | governnments as described in UMRA. Because today’s
action does not create any additional mandates, no
further UVRA analysis is needed.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisn’ (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “nmeaningful and tinely

i nput by State and | ocal officials in the devel opnent of
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regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” are defined
in the Executive Order to include regulations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and
responsi bilities anong the various |evels of governnent.”

Under section 6 of Executive Order 13132, EPA may
not issue a regulation that has federalisminplications,
t hat i nposes substantial direct conpliance costs, and
that is not required by statute, unless the Federal
governnment provides the funds necessary to pay the direct
conpliance costs incurred by State and | ocal governnents,
or EPA consults with State and |ocal officials early in
t he process of devel oping the proposed regul ation. The
EPA al so may not issue a regulation that has federalism
inplications and that preenpts State |law, unless the
Agency consults with State and local officials early in
t he process of devel oping the proposed regul ati on.

Thi s proposed action does not have federalism
inplications. It will not have substantial direct
effects on the States, on the relationship between the

nati onal government and the States, or on the
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di stribution of power and responsibilities anong the
various | evels of government, as specified in Executive
Order 13132. This action stays the | anguage of 40 CFR
section 50.9(b) regarding EPA's authority to take action
and i nposes no additional burdens on States or | ocal
entities; it does not change the existing relationship
bet ween t he national government and the States or the
di stribution of power and responsibilities anong the
vari ous branches of governnent. Thus, the requirenents
of section 6 of this Executive Order do not apply to this
proposed rul e.
F. Executive Order 13175: Consultation and Coordi nation
with Indian Tribal Governnents

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnents” (65 FR
67249, Novenber 9, 2000), requires EPA to devel op an
account abl e process to ensure “neani ngful and tinmely
i nput by tribal officials in the devel opnent of
regul atory policies that have Tribal inplications.” This
proposed rul e does not have
Tribal inplications, as specified in Executive O der
13175, because it will not have a substantial direct

effect on one or nore Indian Tribes, on the relationship
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bet ween the Federal Governnent and |Indian Tribes, or on
the distribution of power and responsibilities between
t he Federal Governnment and |Indian Tribes. Today’ s action
does not significantly or uniquely affect the comrunities
of Indian Tribal governnments, and does not inpose
substantial direct conpliance costs on such communities.
Thus, Executive Order 13175 does not apply to this
proposed rul e.
G. Executive Order 13045: Protection of Children from
Envi ronmental Health and Safety Ri sks

The EPA interprets Executive Order 13045 as appl ying
only to those regulatory actions that are based on health
or safety risks, such that the analysis required under
section 5-501 of the Order has the potential to influence
the regulation. This proposed rule is not subject to
Executive Order 13045, because this action is not
“economi cally significant” as defined under Executive
Order 12866 and there are no environnmental health risks
or safety risks addressed by this rule.
H. Executive Order 13211: Actions that Significantly
Af fect Energy Supply, Distribution, or Use

This rule is not subject to Executive Order 13211,

“Actions Concerning Regul ations That Significantly Affect
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Energy Supply, Distribution, or Use” (66 FR 28355, My
22, 2001) because it is not a significant regul atory
action under Executive Order 12866.

| . National Technol ogy Transfer Advancenment Act

Section 12 of the National Technol ogy Transfer
Advancenment Act (NTTAA) of 1995 requires Federal agencies
to eval uate existing technical standards when devel opi ng
new regul ations. To conply with NTTAA, EPA nust consider
and use “voluntary consensus standards” (VCS) if
avai | abl e and applicabl e when devel opi ng prograns and
policies unless doing so would be inconsistent with
applicable | aw or otherw se inpractical.

The EPA believes that VCS are inapplicable to this
proposed action. Today's proposed action does not
require the public to performactivities conducive to the
use of VCS
J. Executive Order 12898: Federal Actions to Address
Envi ronmental Justice in Mnority Popul ati ons and Low-
| ncone Popul ati ons

Under Executive Order 12898, each Federal agency
must make achi eving environmental justice part of its
m ssion by identifying and addressi ng, as appropri ate,

di sproportionately high and adverse human health or
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environnental effects of its programs, policies, and
activities on mnorities and | owincome popul ati ons.
Today’ s proposed action to stay EPA's authority under 40
CFR 50.9(b) related to applicability of the 1-hour ozone
standard does not have a disproportionate adverse effect
on mnorities and | owincome popul ati ons.
Li st of Subjects in 40 CFR Part 50

Envi ronment al protection, Air pollution control,
Car bon nonoxi de, Lead, Nitrogen dioxide, Ozone,

Particulate matter, Sul fur oxi des.

Decenber 19, 2002
Dat ed:

Christine Todd Wit man,
Adni ni strator.

20



For the reasons set forth in the preanble, part 50
of chapter | of title 40 of the Code of Federal
Regul ations is proposed to be anended as foll ows:
PART 50 — AMENDED

1. The authority citation for part 50 continues to
read as follows:
Aut hority: 42 U S.C. 7410, et seq.

2. Section 50.9 is proposed to be anended by adding
paragraph (c) to read as follows:
Section 50.9 National 1-hour primry and secondary
anbient air quality standards for ozone.
* * * * *
(c) EPA's authority under paragraph (b) of this section
to determ ne that an area has attained the 1-hour
standard and that the 1-hour standard no | onger applies
is stayed until such tine as EPA issues a final rule

revising or reinstating such authority.
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